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For the same reasons that this Court declined to dismiss the plaintiffs’ state law claims in
Doe I'v. Exxon Mobil Corp., No. 01-1357 (D.D.C. filed June 19, 2001) (“Doe "), this Court
should similarly deny Defendants’ Motion to Dismiss the identical claims raised by John Doe
VIII and his fellow Plaintiffs against the same Defendants. Defendants provide the Court with
no reason to diverge from its holding in Doe 1.

Defendants rest the bulk of their argument on an assertion that the Helsinki Memorandum
of Understanding (“MoU™) has resulted in available alternative fora “for adjudicating all war-
related injuries suffered in Aceh” that have been “fully implemented.” Defendants’
Memorandum in Support of ExxonMobil Corporation Motion to Dismiss (“Def. Mem.”) at 5, 6
(emphasis in the original). This assertion is simply false.

None of the fora envisioned by the MoU (attached hereto as Ex. A) have been
implemented and, moreover, they do not apply to Plaintiffs’ claims: (1) no Aceh Truth and
Reconciliation Commission has been established as the implementing legislation necessary for
the establishment of the Aceh TRC has been ruled unconstitutional by the Indonesian
Constitutional Court; (2) the Human Rights Court cited by Defendants is statutorily barred from
considering incidents that predate 2006, and is thus unavailable to Plaintiffs here, even if
Plaintiffs’ claims met the subject matter criteria; and (3) the Joint Claims Settlement
Commission has not been established and is therefore not an available remedy to Plaintiffs or
anyone else. Furthermore, Plaintiffs bring suit against ExxonMobil for its actions in securing its
facilities, acts that bear only a tangential relationship, if any, to the unrest in Aceh. These fora,
even if they were established and available, could not provide a remedy from Defendants. Thus,
Defendants’” attempt to invoke the doctrines of comity, act of state, political question and foreign

affairs preemption is without merit.
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Defendants’ remaining arguments are similarly unavailing. As this Court held in Doe /,
District of Columbia law governs Plaintiffs’ state law tort claims. As in Doe I, the complaint
here is sufficient to sustain Plaintiffs’ claim that ExxonMobil is liable for the tortious conduct of
its security personnel. Plaintiffs, who have standing, have stated timely claims over Defendants
subject to jurisdiction in this Court,

Defendants’ Motion to Dismiss should be denied.

ARGUMENT
A, Standard Of Review

“Federal Rule of Civil Procedure 8(a)(2) requires only ‘a short and plain statement of the
claim showing that the pleader is entitled to relief.” Specific facts are not necessary; the
statement need only ‘give the defendant fair notice of what the . . . claim is and the grounds upon
which it rests.’” Erickson v. Pardus, 127 S. Ct. 2197, 2200 (2007) (per curiam) (quoting
Twombly, 127 8. Ct. at 1965). Plaintiffs are not required to plead all elements of their prima
facie case in the complaint, Swierkiewicz v. Sorema N.A4., 534 U.8. 506, 511-14 (2002), or “plead
Jaw or match facts to every element of a legal theory,” Krieger v. Fadely, 211 F.3d 134, 136
(D.C. Cir. 2000) (quoting Bennett v. Schmidt, 153 F.3d 516, 518 (7th Cir. 1998)).

In resolving a Rule 12(b)(6) motion, the court must treat the complaint’s factual
allegations — including mixed questions of law and fact — as true and draw all reasonable
inferences in the plaintiff’s favor. See Erickson, 127 8. Ct. at 2200; Warren v. Dist. of Columbia,
353 F.3d 36, 40 (D.C. Cir. 2004) (accepting plaintiff’s allegation of constructive knowledge “as
true” because “mixed questions of law and fact — such as negligence and constructive knowledge
— are treated like factual issues for the purposes of Rule 12(b)(6)”); Holy Land Found. for Relief
& Dev. v. Asheroft, 333 F.3d 156, 165 (D.C. Cir. 2003).

A motion to dismiss for failure to state a claim under Rule 12(b)(6) may be granted only
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if the complaint cannot be supported by “any set of facts consistent with the allegations in the
complaint.” Twombly, 127 S. Ct. at 1968; accord Erickson, 127 S. Ct. at 2200.

B. Statement Of The Case

Plaintiffs allege that Defendants employed or otherwise retained members of the
Indonesian military to provide security services for its facilities and operations in Aceh province.
Compl., Dkt. 4. These security personnel had the “sole and specific purpose” of providing.
security for ExxonMobil. Id. 9 40. Defendants paid a regular fee for security services,
including, in 2000, more than $500,000 per month and, in addition, $294 per-person each month,
Id. 99 44-46. At all times, Defendants had the ability to supervise, control, and direct, and did
supervise, control, and direct, the actions and activities of their security personnel. Id. ¥ 42, 47.
Defendants also provided their security personnel with training, military equipment, and other
resources and support. /d. Y 47, 64. For example, Defendants hired consultants to provide
advice, training, intelligence, and equipment to their security personnel. Id.

Defendants’ security personnel were responsible for severe acts of abuse, including
assault, battery, arbitrary arrest, and false imprisonment committed against Plaintiffs. /d. Y 60-
64. For example, both John Doe X and John Doe XI were traveling past security posfs run by
ExxonMobil personnel when they were ordered to stop, detained, and beaten. Id. 9 62, 63.
Armed ExxonMobil security personnel later came to their homes for what they called a “peaceful
ceremony” in which they admitted beating Plaintiffs, apologized, but also instructed them not to
discuss what had happened. Id The security personnel also demanded that John Doe X1, who
works as a fruit trader, bring them samples of his goods when he traveled past the checkpoint.

Id 4 63. John Doe VIII was shot in the knee by Exxon Mobil security personnel as he stopped to
get coffee. Jd. 9 60. John Doe IX tried to come to his assistance, but the security personnel

intervened and dragged John Doe IX away by the ankle and stomped on his head. /d. §6l.
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Defendants are directly liable for the negligent hiring and negligent supervision of their
security personnel as at the time Defendants retained the security personnel, Defendants knew or
should have known that the security personnel were unfit and dangerous. Id. 4 51-69.
Defendants are also vicariously liable for the torts of, inter alia, assault and arbitrary detention
committed by their security personnel. /d.

Plaintiffs do not have access to an independent or functioning legal system within
Indonesia to raise their complaints. /d. § 3.

C. Plaintiffs’ Claims Are Justiciable

Defendants rest their entitlement to dismissal on justiciablity grounds on the existence of
a claims process established by the MoU. This argument is fatally flawed for two reasons. First,
Plaintiffs raise claims against private corporate defendants for the conduct of their paid security
personnel, personnel who “had the sole and specific purpose of providing security for
ExxonMobil” and acted “for defensive purposes only, and not for maintaining general law and
order.” Compl. 1940, 41. Plaintiffs raise no claims against the Indonesian government, the
Free Aceh Movement, or any other party to the armed conflict. Defendants’ expert concedes as
much, and specifically declines to provide firm assurances that Plaintiffs’ claims would be
considered by the proposed tribunals or that the tribunals could provide a remedy from
Defendants. Decl. of Ruth Wedgwood (“Wedgwood Decl,”) 19 52, 54 (Attached to Def. Mem.);
see also Decl, of Johnson Panjaitan (“Panjaitan Decl.”) §9 6, 9 (MoU fora, even if established,
could not adjudicate disputes between private parties) (attached hereto as Ex. B).

Second, even if Plaintiffs’ claims could be resolved by the proposed procedures, no

alternative claims resolution process exists. The alternative claims procedures referenced in the
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MoU' required specific enabling domestic legislation in order to take effect. This legislation,
known as the Law on Governance in Aceh, was passed by the Indonesian House of
Representatives in July 2006. Defendants assert that the Aceh TRC is “fully functioning,” “in
effect,” and “now established.” Def. Mem. at 6-7, 14, 18.2 But the Law on Governance in Aceh
provides that the Aceh TRC is “not to be separate from” a national Indonesia-wide Truth and
Reconciliation Commission. Law of the Republic of Indonesia on the Governing of Aceh, Law
No. 112006 Cal. Ins. Code § 13800 (West 2005) § 229(2) (attached hereto as Ex. C); see also
Decl. of Ross Clarke (“Clarke Decl.”) at 1-2 (attached hereto as Ex. D). The national TRC has
never been established. See Clarke Decl, at 1; Panjaitan Decl. ¥ 5; United Nations Development
Programme, Access to Justice in Aceh: Making the Transition to Sustainable Peace and
Development in Aceh (2006) (“UN Report™) at 90 (attached hereto as Ex. E). More importantly,
Indonesia’s Constitutional Court — Indonesia’s highest court for interpreting its constitution —
found the law authorizing the national TRC unconstitutional and therefore invalid, See Case
Concerning the Commission for Truth and Reconciliation (attached hereto as Ex. F); Indonesian
Court Rules Truth Commission lllegal, Casts Doubt On Justice For Suharto Abuses,
International Herald Tribune, Dec. 7, 2006 (attached hereto as Ex. G); Ary Hermawan, Court
Throws Out ‘lllogical Law’ on Rights Tribunai, Jakarta Post, Dec. 8, 2006 (attached hereto as
Ex. H); Chad Bouchard, ndonesian Court Voids Key Human Rights Law, Voice of
America.com, Dec. 8, 2006 (attached hereto as Ex. I). As aresult, no Aceh TRC has been

established. See Clarke Decl. at 1-2 (“the Constitutional Court decision to annul the national

: The MoU is not an international agreement, but a statement of agreed principles between the Indonesian

government and the Free Aceh Movement intended to resolve the unrest in Aceh province. It was facilitated by
former Finnish President Martti Ahtisaari, now the chairperson of a private NGO. See Panjaitan Decl. § 3.

2 Notably, Defendants’ expert only states that the claims settlement procedures “should be established” and
are “to be” established. Wedgewood Decl. 1Y 30, 39.
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TRC law has prevented the establishment of an Aceh-specific TRC . . . there can be no doubt
therefore that an Acehnese TRC is neither ‘established’, “fully functioning’ or ‘in effect’);
Panjaitan Decl. § 5 (“By this decision, the Commission of Truth and Reconciliation does not
exist . . , there is no plan moving forward to create a modified Commission of Truth and
Reconciliation™).

Defendants also rely on the purported establishment of a Human Rights Court. But this
Court is statutorily authorized to hear only claims arising after the July 2006 enactment of the
Law on Governance in Aceh. See Ex. C, § 228(1) (Human Rights Court to “resolve cases of
human rights violations that take place subsequent to the enactment of this Law” (emphasis
added)); see also Clarke Decl. at 2-3; Panjaitan Decl. § 8. As the first democratically elected
governor of Aceh recently explained, “[a} human rights court for future violations -- give me a
break!” Nermeen Shaikh, Interview with Irwandi Yusuf, Governor of Aceh, AsiaSource.org
(Sept. 13, 2007) (attached hereto as Ex. J). Thus, Plaintiffs’ claims, which predate July 2006,
cannot be heard by the Human Rights Court. Moreover, the Human Rights Court has yet to be
established, and the Law on Governance in Aceh provides no timeframe for its establishment or
for its funding. See Clarke Decl. at 3; Panjaitan Decl. 9 8; UN Report at 89. This future court
currently provides no remedy to anyone.

Finally, the Indonesian government has also failed to establish the Joint Claims
Settlement Commission referenced by Defendants, and thus no remedy is available from this
Commission. See Clarke Decl. at 3-4 (Joint Claims Settlement Commission “has not been
established” and “no concrete steps have been taken towards its establishment”); Panjaitan Decl.
1 7, World Bank, The Aceh Peace Agreement. Héw Far Have We Come? 5 (Dec. 2000) (Key

elements of the MoU are not yet implemented) (attached hereto as Ex. K).
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The failure of the Law on Governance in Aceh to fully realize the promises of the MoU
has been widely observed. See, e.g., Clarke Decl, at 1-5; Indonesia: Aceh Rights Court Must
Address Past Abuse, Human Rights Watch (May 26, 2006) (attached hereto as Ex. L); UN
Report at 89 (noting provisions of the Law “are weak and may do little to enhance citizens’
access to justice”); Governor Irwandi Yusuf, 4 Vision for Economic and Social Progress in the
Wake of the Tsunami and the Helsinki Peace Accord (Jan. 10, 2007) (noting need to address
unresolved issues of MoU, “especially the question of reconciliation and past human rights
abuses™) (attached hereto as Ex. M).

The situation for lawyers and other human rights defenders working in the province
remains of serious concern. In August 2007, eight members of the Aceh Legal Aid Foundation
who were attempting to assist Acehnese villagers reclaim land seized by the military in the early
1990s were arrested and charged with incitement to hatred and public unrest under the Criminal
Code for distributing pamphlets to the villagers. The lawyers claim they were arrested to prevent
them from fepresenting their clients. See World Bank, Aceh Conflict Monitoring Update, 1st-
31st August 2007 6 (2007) (attached hereto as Ex. N); Maslan Rizal, Rights Activists in Aceh
Charged Under Public Incitement Articles, Detik.com, Aug. 10, 2007 (attached hereto as Ex. 0).
See also Clarke Decl. at 5 (“providing justice and building reconciliation have now all but been
side-lined... Where transitional justice mechanisms have been stipulated in law but not
implemented, extraterritorial litigation may be an indispensable aspect of the process to uphold
victims® rights and achieve full accountability for human rights violations.”).

As there is no Aceh TRC, no Human Rights Court, and no Joint Claims Settlement
Commission, Defendant’s motion to dismiss on justiciability grounds, which is predicated on the

existence of these fora, must be denied.



Case 1:07-cv-01022-LFO  Document 25  Filed 11/02/2007 Page 31 of 78

1. The Doctrine Of Comity Does Not Apply

Comity reflects the extent to which one nation will permit the law of another nation, “as
put in force within its territory,” to operate within its dominion. Hilton v. Guyot, 159 U.8. 113,
163 (1895). The threshold question in a comity analysis is whether “there is in fact a true
conflict between domestic and foreign law.” Hartford Fire Ins. Co. v. California, 509 U.S. 764,
798 (1993) (citing Societe Nationale Industrielle Aerospatiale v. United States Dist. Court S.
Dist. In., 482 U.S. 522, 555 (1987) (Blackmun, J., concurring and dissenting). A “true conflict”
exists only if it is alleged that compliance with the laws of both countries would be impossible.
Id If a conflict exists, courts then determine whether comity is warranted.

The extension of comity is discretionary. E.g., Hartford Fire Ins. Co., 509 U.S. at 764,
S E.C. v. Banner Fund Int'l, 211 F.3d 602, 613 (D.C. Cir. 2000) (“comity does not require the
district court to stay its hand”™); Gordon and Breach Sci. Publishers S.A. v. Am. Inst. of Physics,
905 F. Supp. 169, 178 (S.D.N.Y. 1995) (“well-established” that deference not obligatory).
Finally, comity is an affirmative defense and defendants bear the burden of establishing its
application. Banner Fund Int’l, 211 F.3d at 613. Defendants have failed to meet their burden
here.

First, Defendants have failed to establish a true conflict, thus the threshold for comity is
not met. There is no conflict here between Indonesian law and American law or between the
mechanisms of the MoU, which must be implemented by Indonesia to have effect, and American
law. None of the tribunals has been established and, moreover, the proposed tribunals do not
have jurisdiction over Plaintiffs’ claims. See supra pp. 4-7. In addition, the MoU did not
provide for exclusive jurisdiction. See Clarke Decl. at 5-6 (“There is...no provision in either the
Helsinki MoU or [the Law on Governance for Aceh), or under international law, that restricts

victims of human rights violations in the plaintiffs’ circumstances from accessing international
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fora.”). Defendants have failed to “claim that their compliance with the laws of both countries is
otherwise impossible, [thus] we see no conflict ....” Hartford Fire Ins. Co., 509 U.S. at 799.
Second, Defendants have not established that they are subject to jurisdiction in Indonesia,
a pre-condition for dismissal on comity grounds. Jota v. Texaco, 157 F.3d 153 (2d Cir. 1998).
Third, even if Defendants had met the threshold requirements, there is no basis for
extending comity here. Courts typically extend comity where there has already been a full and
fair adjudication elsewhere. See, e.g., Hilton, 159 U.S. at 163 (extending comity because “full
and fair trial” was had); Remington Rand Corp. v. Delaware v. Bus. Sys. Inc., 830 F.2d 1260,
1266 (1987) (declining to extend comity where affected party was not afforded due process); Cf.
Somportex v. Philadelphia Chewing Gum Corp., 453 F.2d 435 (3d Cir. 1971) (foreign default
judgment could not be given comity unless notice and opportunity to be heard in foreign
proceeding were provided). Comity cannot be extended to a tribunal that has yet to be
established and where the existing justice system is inhospitable to Plaintiffs’ claims. See Doe [
v. Exxon Mobil Corp., 393 F. Supp. 2d 20, 29 (D.D.C. 2005) (record supports finding that
prosecution of suit in Indonesia would be futile); see also, e.g., Clarke Decl. at 3 (Indonesian
judiciary appears incapable of holding human rights trials for military personnel “that adhere to
international fair trial guarantees™); United States Department of State, Country Reports on
Human Rights Practices — 2005, Indonesia (Mar. 8, 2006) at 1 (detailing “widespread
corruption” in judiciary that “degraded an already weak regard for rule of law and contributed to
impunity”) (attached hereto as Ex. P); United States Department of State, Country Reports on
Human Rights Practices — 2004, Indonesia (Feb. 28, 2005) at 1 (attached hereto as Ex. Q).
Defendants fail to cite a single case in support of their proposition that courts must

dismiss a case on comity grounds when an alternative dispute resolution mechanism has yet to be
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established.® To the contrary, courts decline to extend comity to concurrent proceedings. See,
e.g., S.E.C. v. Banker Fund Int'l, 211 F.3d at 612; Laker Airways, Ltd. v. Sabena, Belgian World
Airlines, 731 F.2d 909, 939 (D.C. Cir. 1984) (“comity ordinarily requires that courts of a
separate sovereign not interfere with concurrent proceedings ...”); see also Ingersoll Mill. Mach.
Co. v. Granger, 833 F.2d 680, 686 (7th Cir.1987) (appropriate to stay case under international
comity pending outcome of pre-existing and concurrent case in Belgian courts); Lexington Ins.
Co. v. Forrest, 263 F. Supp. 2d 986, 1003 (E.D. Pa. 2003). |

2, There Is No Act Of State In This Case

Defendants raise the same arguments this Court rejected in Doe /, asserting that the act of
state doctrine shields them from liability for their own actions and for the torts, including assault
and battery, committed by their paid security forces.* The act of state doctrine does not apply to
here. As this Court explained in Doe I, “the resolution of this case will not turn on any ‘official
action’ of the Indonesian government.” Doe I'v. Exxon Mobil Corp., 393 F. Supp. 2d 20, 28

(D.D.C. 20035).

3 In two of the cases cited by Defendants, Ungaro-Benages v. Dresdner Bank AG, 379, F.3d 1227, 1237-40
(11th Cir. 2004) and In re Nazi Era Cases Against German Defendants Litig., 236 F.R.D. 231, 240-242 (D.N.J.
2006), an Executive Agreement between the United States and Germany was already in force, and a dedicated
alternative dispute mechanism had been firmly established by the time the courts dismissed the relevant cases on
grounds of comity. In lwanowa v. Ford Motor Co., 67 F. Supp. 2d 424, 490 (D.N.J. 1999), the court dismissed the
claims because Germany had already paid reparations as compensation for the alleged misconduct. Doe I v. State of
Israel, 400 F. Supp. 2d 86, 113 (D.D.C. 2005) considered comity indirectly, in the course of its dismissal of the case
on sovereign immunity grounds and explicitly distinguished that case from others, such as the instant case, where
Plaintiffs “challenge the actions of third-parties in procuring the alleged unlawful acts....” /d 113. These cases thus
provide no support for Defendants.

Defendants’ reliance on dicta in Bigio v. Coca Cola Co., 448 F.3d 176, 178-79 (2d Cir. 2006), is misplaced as the
Second Circuit reversed - not upheld — a district court’s dismissal on international comity grounds, permitting “a
common law suit for damages primarily between Canadian citizens and a United States company, which may likely
focus on what Coca-Cola knew about the [plaintiff*s] ownership rights before it acquired its present interest” to
proceed. Defendants’ citation of American Banana Co, v. United Fruit Co., 213 U.8. 347 (1909), for the
proposition that the application of American law to a Costa Rican conspiracy was “startling” is itself startling as that
holding was overruled decades ago. See, e.g., Continental Ore Co. v. Union Carbide & Carbon Corp., 370 U.S.
690, 704 (1962); United Phosphorus, Ltd. v. Angus Chemical Co., 322 F.3d 942, 946, 959 (7th Cir. 2003).

4 Defendants do not assert that any Indonesian action related to the Mol requires deference under the act of
state doctrine, perhaps recognizing Indonesia has not implemented the dispute resolution components of the MolJ.

10
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As this Court found in Doe [, this case is governed by Kirkpairick & Co. v.
Environmental Tectonics Corp., 493 U.S. 400, 406 (1990). Doe I'v. Exxon Mobil Cérp., 393 F.
Supp. 2d 20, 28 (D.D.C. 2005) (holding act of state doctrine is “only implicated w}len ‘a court
must decide — that is, when the outcome of a case turns upon — the effect of official action by a
foreign sovereign.’” (citing Kirkpatrick). Here, as in Kirkpatrick, “the factual predicate for
application of the act of state doctrine does not exist”: nothing in the present suit requires the
Court to declare invalid an official act of a foreign sovereign. See Kirkpatrick, 493 U.S. at 405,

In Kirkpatrick, a unanimous Supreme Court found that although the facts necessary to establish
respondent’s claim would also establish that Nigerian officials violated the law, “it still does not
suffice” to trigger application of the act of state doctrine. Similarly, although the facts necessary
to establish Plaintiffs’ claims here will also establish that individual soldiers committed acts of
assault or battery, that does not suffice to trigger the act of state doctrine. Individual acts of
assault and battery are not the official acts of the Indonesian government for two reasons: first,
the acts were committed by individuals without the authority to bind the state and second,
tortious conduct is not an “act of state.” See, e.g., Kadic v. Karadzic, 70 F.3d 232, 250 (2d Cir.
1995) (expressing doubt that rape could ever be “the officially approved policy of a state™);
Estate of Ferdinand Marcos Human Rights Litigation, 25 F.3d 1467, 1471 (9th Cir, 1994)
(holding act of state doctrine applies “only when officials having sovereign authority act in an
official capacity” and finding that illegal acts are not “official acts” unreviewable by federal
courts); Linder v. Portocarrero, 963 F.2d 332, 336 (11th Cir. 1992) (“there is no foreign civil
war exception to the right to sue for tortious conduct”); Galu v. Swiss Air Transp. Co., 873 F.2d
650, 654 (2d Cir, 1989) (remanding for determination of whether act in question “was an action

that had been ordered in the exercise of the sovereign authority of Switzerland, or whether it was

11
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simply an ad hoc decision of the local police officers.”); Bowoto v. Chevron Corp., No. 99-
02506, 2007 WL 2349345, *3-5 (N.D. Cal. Aug. 14, 2007); Flatow v. Islamic Republic of Iran,
999 F. Supp. 1, 24 (D.D.C. 1998) (extrajudicial killing not an “act of state”).

The burden of proving act of state rests on the party asserting the applicability of the
doctrine. Alfred Dunhill v. Republic of Cuba, 425 U.S. 682, 694 (1976). Even if the doctrine
applies, its proper application requires a balancing of interests that clearly points to the exercise
of jurisdiction over this case. Kirkpatrick, 493 U.S. at 400; Banco Nacional de Cuba v.
Sabbatino, 376 U.S. 398, 428 (2d Cir. 1964). In carrying out the balance, the key question is
whether a United States court is called upon to apply well established legal principles. E.g.,
United States v. Labs of Va., 272 F. Supp. 2d 764, 772 (N.D. Ill. 2003) (where unambiguous
legal principles govern, act of state doctrine does not apply). This case requires no more than the
application of long established tort law principles to the facts. Thus, a balancing of the
Sabbatino factors supports jurisdiction. Finally, application of the act of state doctrine is within
the discretion of the court, see W.S. Kirkpatrick, 493 U.S. at 409, and is not warranted here.®

3. Plaintiffs’ Claims Do Not Implicate The Political Question Doctrine

The political question doctrine is a narrow body of law rooted in separation of powers

principles. See Baker v. Carr, 369 U.S. 186, 217 (1962); Powell v. McCormack, 395 U.S. 486,

3 Notably, the letters submitted by Defendants from the Indonesian Government do not assert that the torts at

issue constitute official acts of the Government of Indonesia. ‘

6 The few cases cited by Defendants are easily distinguished. Underhill v.Hernandez, 168 U.S. 250, 253
(1897) held only that the “acts of legitimate warfare cannot be made the basis of individual Hability.” (internal
quotations omitted). Deciding that case would have required passing judgment on “acts of legitimate warfare”
carried out by a military commander “representing the authority of the revolutionary party as a government....” /d
at 254. This case does not concern acts of legitimate warfare by military commanders. In Oetjen v. Central Leather
Co., 246 U.S, 297, 304 (1918) granting relief would have required the court to declare the Mexican government’s
prior seizure of property, within its own territory—the archetypical act of state-legally ineffective. This case does not
concern the seizure of property by a foreign state. American Banana Co. v. United Fruit Co., 213 U.8. 347 (1909),
as Justice Scalia noted in Kirkpatrick, 493 U.S. at 407-08, “was not an act of state case.” Finally, plaintiffs in Doe /
v. Israel, 400 F. Supp. 2d 86 (D.D.C. 2003), brought claims directly against the State of Israel for its policy
promoting settlement on the West Bank and for the official conduct of its military in carrying out that policy. Those
facts bear no relation to Plaintiffs’ claims against ExxonMobil.

12
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512 (1969); Tel-Oren, 726 F.2d 774, 798 (D.C. Cir, 1984) (Edwards, J. concurring) (political
question doctrine “a very limited basis for nonjusticiability”). No conflict between the branches
of government is presented by Plaintiffs’ state law tort claims. Defendants do not seriously
contend the political question doctrine applies here. They fail to identify the relevant legal
standard or meet a single one of the Baker factors.’

This Court declined to dismiss plaintiffs’ state law tort claims in Doe I on political
question grounds. See Exxon Mobil Corp., 393 F. Supp. 2d at *23. This decision was correct.
As the Court of Appeals found when it denied Defendants’ petition for mandamus in Doe [, “we
note that several other circuits have refused to invoke the political question doctrine to dismiss
claims that were very similar to those in the instant case.” Doe I v. Exxon Mobil Corp., 473 F.3d
345, 355 (D.C. Cir. 2007) (citing cases).

Defendants fail to identify any applicable Baker factors because they cannot. The first
Baker factor does not apply because determining whether defendants breached a duty of care to
plaintiffs “falls within the traditional role of courts to interpret the law....” Powell, 395 U.S. at
548; Japan Whaling Ass'nv. Am. Cetacean Soc'y, 478 U.S. 221, 230 (1986); Klinghoffer v.
S.N.C. Achille Lauro, 937 F.2d 44, 49 (2d Cir. 1991). The second Baker factor does not apply
because a tort action by four individual plaintiffs is judicially manageable and well established
legal standards exist for resolving it. See Klinghoffer, 937 F.2d at 49; Republic of the Philippines
v. Marcos, 862 F.2d 1355, 1361 (9th Cir. 1988).

None of the last four, prudential, Baker factors apply here. No initial policy

determination need be made to resolve Plaintiffs’ claims of negligent hiring, negligent

7 Baker established a six-part test for identifying separation of powers concems, holding that “[u]nless one of

these formulations are inextricable from the case at bar, there should be no dismissal for non-justiciability. 369 U.S.
at 217; see also Vieth v, Jubelirer, 541 U.S. 267, 278 (2004) (factors listed in “descending order of both importance
and certainty™).

13
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supervision, assault, battery and arbitrary detention. Nor will adjudication of these claims
express a lack of respect to a coordinate branch, See, e.g., Linder, 963 F.2d at 337 (no political
question where “complaint challenges neither the legitimacy of the United States foreign policy
toward the contras, nor does it require the court to pronounce who was right and who was wrong
in the Nicaraguan civil war.”); Kooki v. United States, 976 F.2d 1328, 1331, 1332 n.3 (9th Cir.
1992) (expressing doubt that the political question doctrine could ever be applied to bar a suit
against private parties, and stating that the Court had “found no Supreme Court or Court of
Appeals decisions which have dismissed a suit brought against a private party on the basis of the
political question doctrine.”); Tel-Oren, 726 F.2d at 798 (Edwards, J. concurring) (tort suit
arising out of terrorist acts presents no clash between branches of government).

Defendants’ argument that the MoU (which, as described above, has not been fully
implemented) creates a political question is without merit. In Japan Whaling, the Supreme Court
found that the political question doctrine did not bar judicial resolution of whether, pursuant to
statute, the Secretary of Commerce was required to take certain steps regarding Japan’s whaling
practices, despite the fact that the Executive Branch had entered into an Executive Agreement
with Japan regarding the conduct at issue. See Japan Whaling Ass'nv. Am. Cetacean Soc’y, 478
U.S. 221, 229-30 (1986); see also Dames & Moore v. Regan, 453 U.S. 654, 688-90 (1981) (legal
claims may not be destroyed by the U.S. through an international agreement in the absence of an
alternative means of redress). This case is more clearly justiciable than Japan Whaling, as no
United States agreement is at risk of repudiation and no international agreement has resolved

Plaintiffs’ claims against the Defendants.®

8 None of the cases cited by Defendants support finding a political question here. The Holocaust-era forced

and slave labor cases were dismissed in favor of a seltlement reached (and implemented) by the United States
resolving the precise claims at issue. In Hwang Geum Joo v. Japan, 413 F.3d 45, 49 (D.C. Cir. 2005), the United

i4
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Defendants’ argument that this court cannot pass judgment on Indonesian soldiers’
conduct is without merit, and was rejected by this Court in Doe I, where the Court ensured no
such problem would arise, and indeed none has. Further, the Supreme Court has rejected
Defendants’ position. In Sosa v. Alvarez-Machain, the Supreme Court considered the claims of a
Mexican national who was kidnapped by a Mexican agent in Mexico, and held that international
and, by extension, domestic, law are “very much concerned” with “the power of foreign
governments over their own citizens” and “[iJt would take some explaining to say now that
federal courts must avert their gaze” from such cases. 542 U.S. 692, 727-30 (2004). Sosa
approvingly cited Filartiga v. Pena-Irala, 630 F.2d 876 (2d Cir. 1980), and In Re Estate of
Ferdinand Marcos, Human Rights Litig., 25 F.3d 1467 (9th Cir. 1994), both cases involving
abuses by foreign officials against their own citizens. 542 U.S. at 732; see also, e.g., Abebe-Jira
v. Negewo, 72 F.3d 844 (11th Cir. 1996); Doe v. Islamic Salvation Front, 993 F. Supp. 3 (D.D.C.
1998).

Moreover, as the Court of Appeals found in Doe [, “Exxon cites no cases in which a
federal court has held that, in a matter involving like issues and comparable circumstances (i.e.,
claims by a private party against a private United States corporation), the complaint must be
dismissed under the political question doctrine. And we aware of no such authority.” Doe I, 473

F.3d 345, 355 (D.C. Cir. 2007).

States had signed a multi-lateral treaty waiving private claims against Japan, No United States treaty waiving or
resolving Plaintiffs’ claims is at issue here. Moreover, Plaintiffs’ claims have not, in fact, been settled, waived, or
been committed to another adequate forum. Schreider v. Kissinger, 412 F.3d 190 (D.C. Cir. 2005), was a case
brought against the United States and its former national security advisor, challenging United States foreign policy
during the cold war. Corrie v. Caterpillar, Inc., 403 F. Supp. 2d 1164 (C.D. Cal. 2005) concerned sales of goods to
a foreign government pursuant to a statutory scheme authorized by the Congress and financed by the Executive
Branch. On appeal, the Ninth Circuit found that the “decisive factor here is that Caterpillar’s sales to Israel were
paid for by the United States ... these sales were financed by the executive branch pursuant to a congressionally
enacted program....” Corrie v. Caterpillar, Inc., No, 05-36210, 2007 WL 2694701, *6 (9th Cir. Sept. 17, 2007).
These cases are simply inapposite.
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4, Foreign Policy Preemption Is Not Applicable

Defendants move to dismiss the Complaint based on the foreign affairs doctrine. This
Court correctly rejected Defendant’s sole authority, Mujica v. Occidental Petroleum Corp., 381
F. Supp. 2d 1164 (C.D. Cal. 2003), as wrongly decided. Doe I, 2006 WL 516744 at 3,n.2. Doe
Iis correct: no court has followed Mujica’s holding and, moreover, it has been widely criticized.
See, e.g., Sinan Kalayoglu, Correcting Mujica, 24 Wis. Int’1 L.J. 1045 (2007) (arguing Mujica
“incorrectly decided” and an example of “analysis gone awry™); Celeste Pozo, Foreign Affairs
Doctrine Wanted Dead or Alive: Reconciling One Hundred Years of Preemption Cases, 41 Val.
U. L. Rev. 591 (2006) (arguing Mujica misapplied preemption analysis and noting that Doe [
“rightly concluded that the Garamendi analysis was not applicable™).

Under the foreign policy preemption doctrine, state laws may be preempted if there is a
conflict between the state law and the “exercise of the federal executive authority.” Am. Ins.
Ass’n v. Garamendi, 539 U.S. 396, 421 (2003). Garamendi concerned a settlement negotiated
by the United States to resolve the claims of Holocaust survivors against insurance companies
holding Nazi-era claims. California passed a statute, the Holocaust Victim Insurance Relief Act
of 1999, Cal. Ins. Code § 13800 (West 2000), designed to facilitate relief for the families of
Holocaust survivors, specifically targeting those same insurance companies. The Supreme Court
found that the California statute conflicted with and was preempted by the German Foundation
Agreement and accompanying Executive Agreement negotiated and signed by the United States.
Id. at 420.

Defendants’ invocation of the Helsinki MoU does not change the analysis previously
conducted by this Court as the attempted analogy to Garamendi fails. First, the common law of
tort presents no encroachment on the field of foreign affairs: “Here, in contrast, no state

government has passed any statute in conflict with U.S, foreign policy. The Garamendi analysis
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is simply not applicable here, because there are no encroachments by any state on to the federal
field of foreign affairs.” Doe I'v. Exxon Mobil Corp., No. 01-1357, 2006 WL, 516744, at *3
(D.D.C. Mar. 2, 2006). See also Beaty v. Rep. of Irag, 480 F. Supp. 2d 60, 87 (D.D.C. 2007)
(rejecting application of foreign affairs preemption to tort law claims: “the existence of such
court-created common law evinces no effort on the part of either of those state governments to
weigh in on knotty issues of international consequence™); In re “Agent Orange” Prod. Liab.
Litig., 373 F. Supp. 2d 7, 80-81 (E.D.N.Y. 2005) (no preemption of New York tort law).

Second, the United States has not concluded an agreement with Indonesia regarding
Plaintiffs’ claims. Rather, the MoU is a mediated accord between the Government of Indonesia
and the Free Aceh Movement. Therefore, there has been no “exercise of the federal executive
authority.” Garamendi, 539 U.S. at 421. Third, because the MoU has not been implemented, it
cannot serve as the basis for preemption. See Beaty, 480 F. Supp. 2d at 87-88 (no preemption as
possibility of future efforts “is no substitute” for the actual resolution achieved by Executive in
Garamend)).®

D. District Of Celumbia Law Governs Plaintiffs’ Tort Claims

As this court has already held, District of Columbia law, as the law of the forum state,
applies to all of Plaintiffs’ claims. Unlike in Doe 1, Plaintiffs do not bring a wrongful death
claim. Doe I, 2006 WL 516744, at 1-2, The application of District of Columbia law is
consistent with due process and fundamental fairness.

1. Indonesian Law Does Not Apply To Plaintiffs’ Claims

This Court has already found that the United States has a stronger interest than Indonesia

? Defendants’ reliance on Geier v. Am. Honda Motor Co., Ine, 529 U.S, 861, 881-82 (2000), a conflict
preemption case, is inapposite. In that case, the conflict between state law and the Federal statute would have arisen
if defendants had been forced to comply with the duty that plaintiffs argued existed under state tort law. Neither
party contends that meeting the standard of care here presents a conflict with U.8. foreign policy.
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in applying its law to this case, and thus United States tort law applies. Doe I, 2006 WL 516744,
at *4. Defendants have offered no reason why the Court should reach a different decision here,
except to assert that “providing an alternate forum and process will certainly undermine the
processes established by the Helsinki Peace Accord.” Def. Mem. at 33. Contrary. to Defendants’
assertions, the Helsinki MoU’s administrative claims process is neither functional nor applicable
to this claim. See supra at pp. 4-7. This forward-looking accord, brokered between the
Government of Indonesia and GAM—neither of whom is a party to this case—has no bearing on
the choice of law analysié in this case.

Defendants cite no other grounds for departing from the Court’s prior decision not to
apply Indonesian law to the same facts. The focus of this case, as in Doe , is on “whether U.S,
companies violated U.S. law by its conduct in protecting their pipeline in Indonesia,” Doe /,
2006 WL 516744, at *3, and “the acts or omissions in the United States by the U.S. Exxon
defendants which may be a proximate cause of plaintiffs’ alleged injuries, or regarding
knowledge on the part of U.S. Exxon defendants” of the tortious acts. Doe I'v. Exxon Mobil
Corp., 2006 WL 1193855 (D.D.C. May 3, 2006). The United States continues to have “an
overarching, vital interest” in these questions. Doe I, 2006 WL 516744, at *3. 1t follows that
United States tort law applies to Plaintiffs’ claims for the same reasons relied on in Doe I.

Defendants mischaracterize the choice of law analysis that District of Columbia courts
apply to determine whether domestic or international law applies. Neither District of Columbia
case law nor the Restatement (Second) of Conflict of Laws counsels against comparing the
interests of Indonesia against the interests of the United States in the course of the choice of law
analysis. On the contrary, the District of Columbia favors application of the law of the forum

where the application of foreign law would not serve the interests of justice. Rymer v. Pool, 574
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